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A. Summary

I. Access to processed specifications by test equipment manufacturers

In light of EU competition law, FSD is likely abusing its dominant position on the market for processed specifications
 by not licensing these specifications to test equipment manufacturers. Such a violation of EU competition law could be ended by providing processed specifications also to test equipment manufacturers. In order to pursue such a claim, the following conditions should be fulfilled:
1. Market definition

There is a separate market for test equipment that is able to test electronic safety systems of a vehicle.
Based on the European Commission's definition of the relevant market in Robert Bosch/SPX' Service Solutions Business
 this is likely the case.

2. Test equipment less reliable without specifications
Test equipment that does not incorporate processed specifications is less reliable with regard to testing the functionality and performance of electronic safety systems. As a result, the majority of repairers that intend to offer a reliable preparation and follow-up of PTI services would shy away from such test equipment and instead purchase FSD's PTI-Adaptor.

EGEA has previously indicated that this will be the case. In order to complain to a competition authority or to take legal action, further confirmation would be helpful.

3. Preparation and follow-up for PTI

Preparing a car for PTI and predicting the outcome of the PTI is a frequent and important element of servicing a car, which consumers would expect a repair shop to offer.
You have previously indicated that this is the case. In order to complain to a competition authority or to take legal action, further confirmation from the market would be helpful.

4. Competing test equipment offers same reliability with specifications
Under the condition that test equipment manufacturers are provided with the processed specifications, they would be able to produce test equipment that offers the same consistency and quality of testing results as FSD's PTI-Adaptor.
According to your explanation, this would be the case.
German Road Traffic Regulations do not expressly oblige FSD or any other entity such as the Chamber of Crafts of the German Repair Shops to provide processed specifications to test equipment manufacturers. However, due to a legal loophole there are good reasons to believe that FSD is nevertheless free to provide processed specifications to third parties that are not listed in this Regulation. Therefore, it seems likely that FSD is obliged to provide test equipment manufacturers with processed specifications in order to comply with EU competition law.

II. FSD's distribution practice in light of its legal mandate
Whereas FSD is not directly distributing the PTI-Adaptor, it allows its customers to manufacture the hardware of the PTI-Adapter based on a blueprint-license and licenses the software for the PTI-Adaptor to customers like technical inspection authorities and officially-recognized testing facilities. This distribution practice is not covered by FSD's legal mandate. In particular, FSD is not allowed to use fees received from the technical inspection authorities and control organisations to cross-subsidize its distribution of software and hardware licenses. In addition, FSD is not allowed to act with the aim to generate profits. Any profits generated nonetheless are earmarked for purposes other than the distribution of hardware and software licenses.
III. Further steps

Before filing a complaint to the German Federal Cartel Office or taking legal action, we recommend confronting FSD with EGEA’s concerns. Provided that FSD is not sufficiently reacting to such a letter, EGEA could approach the Saxon State Ministry for Economic Affairs, Labour and Transport to ask for an injunction, which is – however – at the discretion of the competent authority. In addition, EGEA could file a complaint to the German Federal Cartel Office or to the European Commission or take legal action before a German court.

B. Task

EGEA has asked us to assess whether the development and current distribution practice of FSD regarding the PTI-Adaptor and a potential refusal to grant access to processed specifications is in line with applicable law, in particular German roadworthiness regulations and EU competition law.

C. Facts
I. Testing of electronic safety components as part of the periodical technical inspection

The German Road Traffic Licensing Regulation (Straßenverkehrszulassungsordnung - “StVZO”) provides that all vehicles, for which a registration is required, must be inspected regularly and in accordance with Annex VIII and Annex VIIIa of the StVZO (so called Periodical Technical Inspections – “PTI”).

As of 1 April 2006, PTIs for passenger cars were extended to electronic safety components such as airbags, ABS and ESP.
 The inspection of these components is based on vehicle-related system data supplied by vehicle manufactures. However, it turned out that the inspection of cars with multiple electronic safety components was too time consuming. For this reason, the inspection based on system data was further developed into an interface test, which aims at decreasing the amount of time needed for the inspection.
 As of 1 July 2012, the StVZO provides that this test must be applied to electronic safety components on all newly registered vehicles.

Based on the vehicle's registration date, the inspection of electronic systems as a part of the PTI is either based on system data or the interface test. As pointed out, the inspection based test on system data will be further developed into an interface test as follows:
· Passenger cars (classes M1, N1) starting with vehicles registered from 1 January 2012 (which means that the first interface test for passenger cars will be conducted in January 2015, as the first PTI of a new passenger car must be conducted 36 months after the first registration)
· Commercial vehicles (classes M2, M3, N2, N3) starting with vehicles registered from 1 January 2013
· Trailers (class O) starting with registrations from 1 January 2015
II. Foundation of FSD and its public task
In order to ensure a uniform level of testing, technical inspection authorities for automobile traffic and the officially recognised control organisations in Germany received a legal mandate for the creation, processing, examination and provision of specifications through a central entity.
 To this end, they founded FSD Fahrzeugsystemdaten GmbH (“FSD”).

Please note that the term "specifications" (Vorgaben) is defined by Annex VIIIe of StVZO as comprising system data (Systemdaten) and test data (Prüfdaten) to be provided by the vehicle manufacturers to FSD.

For the purpose of this memorandum, the term "processed specifications" (aufbereitete Vorgaben) comprises these specifications after being prepared by FSD for the provision to certain third parties.
FSD's shareholders are the following ten technical inspection authorities:

· DEKRA Automobil GmbH
· FSP Fahrzeug-Sicherheitsprüfung GmbH & Co. KG
· GTÜ Gesellschaft für Technische Überwachung mbH
· Kraftfahrzeug-Überwachungsorganisation freiberuflicher Kfz-Sachver-ständiger e.V. (KÜS)
· TÜV NORD Mobilität GmbH & Co. KG
· TÜV Rheinland Kraftfahrt GmbH
· TÜV Saarland automobil GmbH
· TÜV SÜD Auto Service GmbH
· TÜV Thüringen e.V.
· Verkehrsicherheit und Überwachung von Kraftfahrzeugen GmbH.
According to the StVZO, FSD must be a non-profit organisation.
 To fulfil and to fund its public task, FSD is granted EUR 1 for every PTI test carried out in Germany. However, Annex VIIIe of StVZO also provides that any profits made must be used specifically to improve the development of PTI services (such as an increase in the efficiency and the quality of the PTI’s).

The purpose and business of FSD are described in § 2. Inter alia, the articles state that it is the company's business to

"provide system data or test specifications online and offline over suitable IT systems to shareholders and third parties for the integration into their respective systems with regard to their statutory activity of vehicle inspection,

(…) develop, maintain and operate IT systems necessary for the provision of system data or test specifications."

Finally, § 2 No 4 states that all changes to the company's purpose require the consent of highest competent regional authority represented in the Federal-States-Committee "Technical Automotive Engineering", and the Federal Ministry of Transport and Digital Infrastructure ("BMVI"). 
III. Development of PTI-Adaptor by FSD

According to its own website,
 FSD is developing (1) PTI information, (2) PTI test methods and (3) PTI test equipment (hardware / software) especially for electronic safety systems. In this regard, FSD has developed a diagnostic tool 
which connects to the vehicle (“PTI-Adaptor”). The PTI-adaptor is a testing device for communication with vehicle control units during the PTI. It is suitable for all makes and models. It is connected to the diagnostic interface of the vehicle concerned – although these interfaces are not standardised – and controlled via a radio connection using a mobile operating device (laptop, tablet or smartphone):


Source: http://www.fsd-web.de.

The PTI-Adaptor is based on the vehicle manufacturer’s specification for the PTI test procedure. According to the StVZO, vehicle manufacturers and vehicle importers are obliged by law to provide FSD with such specifications.
 
In return for being provided with specifications, FSD is obliged to pay approximately EUR 0.50 to the vehicle manufacturer for each PTI test. Annually, approximately 25 million PTI Tests are conducted in Germany. As a result, FSD is able to dispose of approximately EUR 12.5 million per year.

As the PTI-Adaptor is using specifications of the vehicle manufacturer, it is different from existing diagnostic tools in the market, which may have the ability to check whether all components which were initially built into the vehicles are still present, while the PTI-Adaptor is able to also test their functionality and performance. According to FSD's website, both the inspection of electronic safety functions such as emergency brake assistants and lane departure warning systems and the inspection of electric and hybrid drives are often only made possible by these additional features.
 In addition, the PTI-Adaptor includes a 3D acceleration sensor that is e.g. able to test shock absorbers.
The PTI-Adaptor runs with a software called "FSD.PTI 21", a software application designed by FSD to help the German PTI inspectors perform PTI. The software has been in use since 2006 by 15,000 specialists at testing organizations across Germany and it supports all the main models, manufactures and types of vehicles. The system has vehicle-specific information for more than 100 million vehicles.

IV. Distribution of PTI-Adaptor by licensing hardware and software
FSD does not distribute the PTI-Adaptor. Rather, FSD only offers a blueprint, which enables interested customers such as test equipment manufacturers to produce the hardware of the PTI-Adaptor ("blueprint-license"). 
Test equipment manufacturers are able to sell the hardware of the PTI-Adaptor to customers like technical inspection authorities and officially-recognized testing facilities (amtlich anerkannte Prüfstellen). In order to use the hardware however, customers depend on licensing the software FSD.PTI 21 from FSD. This software only runs on hardware manufactured according to the blueprint. It does not run on hardware solutions of independent third parties.

Other than to technical inspection authorities and officially-recognized testing facilities, FSD is not licensing the software to repairers 
that intend to offer a reliable preparation and follow-up of PTI services.

According to FSD's website,
 the software includes a comprehensive set of information for use in the periodic technical inspection of vehicles:

· Specifications: Procedures and specifications for evaluating the equipment, status, functionality and efficiency of components and systems

· Additional information: Further information about operation and functionality (e.g. instrumentation, on-board computer menus)

· Inspection notes: Vehicle-type-specific testing notes and defects
· Standard tyres: Permissible tyre/wheel combinations
· Positional information: Position of FIN, model plate, OBD connector and engine code if applicable
· Technical data: Information about engine, transmission system, emissions, etc.

Out of this information, especially the processed test specifications are of interest to the test equipment manufacturers. All other information already forms part of the test equipment manufacturers' knowledge and existing software solutions. However, FSD does not license these processed specifications separately.

The "Bundesverband der Hersteller und Importeure von Automobil-Service Ausrüstungen e.V." ("ASA") has pointed out to this issue in a letter of 29 April 2013 to FSD. This letter was answered by one of FSD's shareholders, TÜV SÜD. In its letter of 13 May 2013, TÜV SÜD argues that the statutory enumeration of entities to be provided with processed specifications is exhaustive, so that processed specifications – in turn – must not be provided to any other entity such as a test equipment manufacturer.
Retrieving specifications directly from vehicle manufacturers – and not from FSD – would lead to severe disadvantages for test equipment manufacturers:
· Other than FSD, vehicle manufactures are only able to provide test equipment manufacturers with their own specifications. Contrastingly, FSD is able to offer processed specifications from all vehicle manufacturers that intend to sell newly registered vehicles in Germany. As a result, test equipment manufacturers retrieving specifications directly from vehicle manufactures would have to process these specifications on their own. As the process of retrieving specifications from vehicle manufacturers is very complex and requires both sides to make substantial investments in terms of time and money, many test equipment manufacturers would not be able to finance 
such a process. Other than test equipment manufacturers, FSD is publicly funded in order to finance this process.
· In addition, the processing of specifications by different test equipment manufacturers would run the risk of divergent results. Such a situation would run afoul of what was originally intended by the German legislator in the StVZO and its Annexes, i.e. that all electronic safety components are tested on the same standard.
· Even if test equipment manufacturers were able to license specifications directly from vehicle suppliers, they would still be under a serious competitive disadvantage to FSD. This is due to the fact that FSD is funded with public money that is granted for every PTI test carried out in Germany (EUR 1 per PTI).

· Ultimately, also the Motor Vehicle Block Exemption Regulation
 ("MVBER") and Euro-5/6-Regulation
 do not robustly enough cover all specifications that are necessary for PTI.

As pointed out, the first interface test for passenger cars will be conducted in July 2015. Until then, technical inspection authorities and officially recognised control organisations will strive to be equipped with the new PTI-Adaptor. Accordingly, technical inspection authorities such as TÜV and Dekra have already started to provide PTI-Adaptors to its inspection centres. In addition, FSD is also promoting the PTI-Adaptor in other EU member states. In some of these countries, repairers are able to obtain an official authorisation to carry out PTIs.
V. Impact on repairers and test equipment manufacturers
The current distribution practice of FSD as described above leads to the following disadvantages:
1. Test equipment manufacturers

Currently, test equipment manufacturers are not able to effectively compete on the market for the sale of the PTI-Adaptor (a) to technical inspection authorities and officially-recognized testing facilities and (b) to repairers that intend to offer a reliable preparation and follow-up of PTI services.

As pointed out above, test equipment manufacturers are not able to offer a full-function PTI-Adaptor, as they do not have the possibility to license the processed specifications or the software that is necessary to run the PTI-Adaptor. With unbundled access to the processed specifications, test equipment manufacturers would be able to develop tools that are qualitatively and technically equivalent to the PTI-Adaptor. Based on lower production costs for their hardware components, these manufactures would even be able to offer an equivalent tool at a lower price, thereby enhancing price competition in the market for diagnostic tools.

In order to provide test equipment manufacturers with processed specifications, a centralised database could be established. However, this suggestion was refused by one of FSD's shareholders (TÜV SÜD) in its letter of 13 May 2013.

The Chamber of Crafts of the German Repair Shops, which is – according to section 3 of Annex VIIIe of StVZO – entitled to receive processed "specifications necessary for the performance of safety inspections" by FSD, offered orally and on a voluntary basis to transfer the processed specifications to the test equipment manufacturers. However, according to the information given by ASA members this has not happened so far.
2. Repairers

Repairers that intend to offer a reliable preparation and follow-up of PTI services depend on the PTI-Adaptor to predict the outcome of a specific PTI for a specific customer. This can be said to the extent that the preparation (and the after-treatment) of a vehicle for PTI and predicting the outcome of the PTI is a frequent and important element of servicing a car, which consumers would expect a repair shop to perform prior to having their car undergo PTI. However, repairers are currently not even able to buy the PTI hardware and license the software from FSD. This holds true for repairers belonging to the network of a vehicle manufacturer in the same way as for independent repairers.
Conventional diagnostic tools are unable to test the functionality and performance of electronic safety components in the same way as is performed during PTI. Such tools are not able to retrieve information about which control units are assembled in a specific vehicle. As a result, any test result produced by a conventional diagnostic tool does not have the same reliability as if produced by the PTI-Adaptor. 
D. Legal Evaluation

I. Access to processed specifications by test equipment manufacturers
German Road Traffic Regulation does not oblige FSD or any other entity such as the Chamber of Crafts of the German Repair Shops to provide processed specifications to test equipment manufacturers (below, section 1.). In light of EU competition law however, FSD is likely abusing its dominant position on the market for processed specifications by not licensing such specifications to test equipment manufacturers (below, section 2.). In order to end this violation of EU competition law, FSD is therefore likely to be under the obligation to provide processed specifications also to test equipment manufacturers.
1. Road Traffic Regulations

Section 3 of Annex VIIIe obliges FSD to provide processed specifications to third parties that are entitled to perform general inspections and safety inspections.
 It distinguishes between the entity to be provided with specifications and the content of specifications to be provided:

	Entity to receive data
	Example
	Data to be provided

	Technical inspection authorities
(Technische Prüfstelle/TP)
	TÜV, DEKRA
	"specifications"

	Officially recognised control organisations
(amtlich anerkannte Überwachungsorganisationen/aaÜO)
	TÜV, DEKRA, GTÜ, KÜS, FSP and others
	"specifications"

	Chamber of Crafts of the German Repair Shops
(Bundesinnungsverband des Kraftfahrzeughandwerks),

specifications to be passed on to:

Repair shops recognised for the performance of safety inspections

(zur Durchführung von SP anerkannte Kraftfahrzeugwerkstätten)
	About 5.000 repair shops in Germany

	"specifications necessary for the performance of safety inspections"

	Other officially recognised entities which are qualified for the purpose of general inspection and/or safety inspections or which carry out inspections according to Directive 2009/40/EC
(andere Stellen mit amtlicher Anerkennung)
	
	"specifications"

	Recognised inspection centres for the preparation of vehicles for general inspections and follow-up inspections
(anerkannte Prüfstützpunkte zur Vorbereitung der Fahrzeuge auf die HU und erforderliche Nachuntersuchungen)
	Recognised repair shops
	"specifications"

	Supervisory institutions in other EU member states according to Directive 2009/40/EG as amended by Directive 2010/48/EU
(Überwachungsorganisationen im EU-Ausland)

	
	"specifications"


According to Annex 3 of the Specifications-Directive,
 the Chamber of Crafts of the German Repair Shops may use IT tools to pass on specifications to repair shops recognized for the performance of safety inspections. Such IT tools and providers of IT tools must comply with certain minimum requirements in order to qualify for this purpose. 

Against this background, the following conclusions can be derived:

5. Section 3 of Annex VIIIe enumerates different entities – not including test equipment manufacturers – to which FSD must forward processed specifications. These entities have a statutory right to receive processed specifications by FSD.

6. Further, Annex 3 of the Specifications-Directive allows for the provision of processed specifications by the Chamber of Crafts of the German Repair Shops to providers of IT tools. As the term "provider of IT tools" is not defined by the Specifications-Directive, test equipment manufacturers could theoretically qualify as an IT tool provider.
However, even if this was the case, the provision of processed specifications to test equipment manufacturers would be accompanied by the following limitations:

· Limitation to specifications necessary for the performance of safety inspections (Annex VIIIe, section 3.2).
 Consequently, other specifications required for the performance of general inspections are not included.

· Limitation of purpose for which specifications may be used: Providers of IT tools are only involved for the purpose of passing on information to repair shops recognized for the performance of safety inspections and / or emission tests. The use of this information for any other purpose – such as the manufacturing of diagnostic tools for other repair shops – is not mentioned.

· Finally, the Specifications-Directive wording does not expressly establish a right of the IT tool providers to receive specifications. Arguably, the Chamber of Crafts of the German Repair Shops is therefore free to decide whether to use IT tool providers to provide processed specifications to recognized repair shops.

7. Whether Annex VIIIe actually prohibits FSD to also pass on processed specifications to other entities such as test equipment manufacturers remains open. However, it seems likely that the legislator was not aware of this issue so that there is in fact a legal loophole:
· The wording of Annex VIIIe does not expressly prohibit FSD to pass on processed specifications to third parties not mentioned in the text. Additionally, the legislative background to Annex VIIIe does not expressly include such a prohibition.

· In its letter of 13 May 2013, TÜV SÜD argues that the enumeration of entities to be provided with processed specifications is exhaustive, so that such specifications – in turn – must not be provided to any other entities.
· Although there is no compelling argument to reject this claim, there is good reason to believe that the legislator was just not aware of third parties also having an interest in receiving processed specifications:
The legislative background explains that section 3 of Annex VIIIe was drafted to ensure that all entities recognised for the provision of general inspections are entitled to receive processed specifications on demand and against a non-discriminatory fee. However, the legislator did not use a wording such as "only the following entities are entitled to receive processed specifications" or "in particular, the following entities are entitled to receive processed specifications." If he had been aware of interested third parties, he would have clarified this in the wording.

· Also, the fact that specifications necessary for the performance of safety inspections might be passed on from the Chamber of Crafts of the German Repair Shops to IT tool providers cannot be used to argue that other specifications necessary for the performance of general inspections might not be passed on to third parties (letter of 13 May 2013 from TÜV SÜD). IT tool providers are only seen as a bridge between the Federal Association and recognized repair shops, which is necessary due to the fact that the Federal Association does not have the necessary means to provide specifications to more than 5000 recognised repair shops in Germany. Therefore, the legislator did not intend to grant a right to IT tool providers to receive specifications for their own purposes. This in turn does not necessarily lead to the conclusion that FSD is generally not allowed to pass on specifications necessary for the performance of general inspections to IT tool providers.

In summary, test equipment manufacturers are unlikely to have a statutory right to be provided with processed specifications by FSD. However, due to a legal loophole there are good reasons to believe that FSD is nevertheless free to provide processed specifications to third parties that are not listed in Annex VIIIe. As will be explained in the following section, it seems likely that FSD is obliged to provide test equipment manufacturers with processed specifications in order to comply with EU competition law.
2. Article 102 TFEU / §§ 18, 19 GWB – Refusal to supply
The legal loophole described above must be interpreted in light of superior principles of Community law, namely the Treaty on the Functioning of the European Union ("TFEU"). According to Article 102 TFEU, FSD is likely abusing its dominant position on the market for processed specifications by not licensing processed specifications to test equipment manufacturers. If this holds true, test equipment manufacturers would have the right to be provided with processed specifications.

a) Applicability of Article 102 TFEU / §§ 18, 19 GWB
German and EU competition law only apply to undertakings. The presence of such undertaking can be particularly problematic where such an entity was entrusted by a Member State with regulatory or other functions. As FSD was founded in order to fulfil statutory obligations as laid down in the StVZO and its Annexes, it must first be clarified whether such an entity can be challenged under Article 102 TFEU.
EU competition law applies to entities engaged in an economic activity, regardless of their legal status and the way in which they are financed.
 This means that it is irrelevant whether FSD is privately or publicly owned as long as it is engaged in an economic activity. Public authorities engaged in an economic activity have been held to fall within the scope of EU competition law as well as state-owned corporations, quasi-governmental bodies that perform an economic activity and bodies entrusted by the state with a particular task.

According to the European Commission, an activity of an economic nature means any activity, whether or not profit-making, that involves economic trade.
 As FSD is involved in economic trade by distributing the PTI-Adaptor, it follows that FSD is engaged in an activity of economic nature. As confirmed by the European Commission, this holds true irrespective of the fact that the entity is prohibited from operating a business that is directed at generating profits.
 Therefore, section 4.2 of Annex VIIIe StVZO, which includes such a prohibition, does not change the economic nature of FSD's activity.
Ultimately, FSD does not provide social protection and its activities are not connected with the exercise of the powers of a public authority. Both activities have been held to be of a non-economic nature.
 Rather, FSD focuses on the development and distribution of the PTI-Adaptor and is therefore engaged in an economic activity. As a result, FSD must be treated as an undertaking and is subject to national and EU competition law.
b) General aspects of a refusal to supply

Generally, any undertaking, whether dominant or not, does have the right to choose its trading partners and to dispose freely of its property. However, under certain circumstances a refusal on the part of a dominant firm can amount to an abuse of a dominant position.
 In this regard, the Court of Justice
 said that
"[an] undertaking which has a dominant position in the market in raw materials and which, with the objective of reserving such raw material for manufacturing its own derivatives, refuses to supply a customer, which is itself a manufacturer of these derivatives, and therefore risks eliminating all competition on the part of this customer, is abusing its dominant position."
After having established that such an undertaking has a dominant position in an upstream market [below c)], the Commission
 will consider such a refusal to supply as an enforcement priority if all of the following circumstances are present:

· the refusal relates to a product or service that is objectively necessary to be able to compete effectively on a downstream market [below d)],
· the refusal is likely to lead to the elimination of effective competition on the downstream market [below e)], and
· the refusal is likely to lead to consumer harm [below f)].
In order to convince a competition authority to investigate, EGEA would need to show that these circumstances are present. In a civil proceeding, the burden of proof for these circumstances also lies on the party that is claiming a violation of competition law.
In addition, the Commission will particularly consider claims by the dominant undertaking that a refusal to supply is necessary to allow the dominant undertaking to realise an adequate return on the investments required to develop its input business [below g)].
c) Dominant position

In summary, there are good reasons to support the view that FSD is dominant in the upstream market for the provision of processed specifications.

For there to be an infringement in an Article 102 case, the accused undertaking must have a dominant position. In cases of a refusal to supply, the dominant position must be in the upstream market of the raw material refused to supply. The way in which the upstream market is defined is inevitably influenced by the definition of the downstream market.
 For this reason, the downstream market – which relates to test equipment that is able to test electronic safety systems of a vehicle – will be defined first followed by the upstream market that relates to the provision of processed specifications.

aa) Downstream market for PTI test equipment

In summary, it is likely that a competition authority would consider a separate market for test equipment that is able to test electronic safety systems of a vehicle.
(1) Definition of the relevant market

According to the Commission,
 automotive test equipment can be distinguished according to its functionality and the field of application and cannot normally be replaced by another testing device:

"Automotive diagnostic and testing equipment/devices comprise a variety of tools which can be distinguished according to the field of use and application and their specific functionality. Each field of testing requires a specific testing equipment or diagnosis device. Any specific category of diagnostic and testing equipment/devices has a clearly defined functionality and field of application and cannot normally be replaced by another testing device. Automotive diagnostic and testing equipment/devices include, among others, the following products: Electronic Control Unit ("ECU") diagnosis/scan tools; OBD testers; emissions analyzers; fluid service management devices (air conditioning service, motor oil change, gearbox oil change, brake fluids, cooling water); battery service testers; engine testing devices; components testers (diesel system testing, diesel test benches, starter, alternator, pumps, injectors, compressors); wheel aligners; brake testers and test lanes; headlight testers; shock absorber testers. The Commission's market investigation confirmed that, while all these devices indeed belong to the same broad category of automotive testing devices, none of them are interchangeable." (Emphasis added)
Against this background, the Commission
 distinguished "ECU diagnosis/scan tools" that communicate with the electronic control units in a vehicle:

"ECU [Electronic Control Unit] diagnosis/scan tools are used to communicate with the electronic control units in a vehicle via a vehicle communication network. They read and reset errors as well as read actual values stored and/or maintained in an ECU. The ECU diagnosis tool is used, for example, when a warning light appears in the cockpit and is then connected to a vehicle's OBD."

Electronic control units are further defined by the Commission
 as follows:

"In automotive electronics, electronic control unit is a generic term for any embedded system that controls one or more of the electrical systems or subsystems in a motor vehicle. A sophisticated modern car consists of a variety of separate electronic control units which can be described as mini-computers. Electronic control units serve to control different engine, safety and comfort functions in a vehicle. Electronic control units are mainly hardware. The associated software programming for electronic control units is a different process. Both electronic control units (hardware) and the associated software running on them are developed based on original equipment manufacturer ("OEM") specifications and tailor-made for each new model of a specific vehicle manufacturer." (Emphasis added)
Further, the Commission's market investigation clarified that there is a clear distinction between ECU diagnosis tools and OBD testers.
 Within the market for ECU diagnosis/scan tools, the Commission indicated that it this market could be further distinguished as follows:

· Delineation per vehicle type (light and heavy vehicles)

· Delineation per customer type (OEM vs. IAM)

· Delineation per high-end vs. low-end products

Regarding the geographic market definition, the Commission's market investigation broadly confirmed that competition for the supply of the above products is at least EEA-wide.
 However, as the transaction did not raise competition concerns under any conceivable product or geographic market definition, it was not necessary to reach a definitive conclusion concerning the relevant product or geographic market.

(2) Application of market definition

The Commission delineates the market for automotive test equipment mainly on the functionality and the field of application of the test equipment. Against this background, it is likely that a competition authority would consider a separate market for test equipment that is able to test electronic safety systems of a vehicle:

· In the first place, the PTI-Adaptor is different from existing diagnostic tools in the market, which may have the ability to check whether all components which were initially built into the vehicles are still present, while the PTI-Adaptor is able to also test their functionality and performance.
· In addition, the PTI-Adaptor – other than competing test equipment developed to test electronic safety systems – complies with the statutory requirements of the StVZO. This is due to the fact that it is based on harmonized test procedures and specifications for PTI stations as developed by FSD. Therefore, the PTI-Adaptor will likely become a standard that repairers will need to observe in order to offer a reliable preparation and follow-up of PTI services.

· As end-customers expect a reliable preparation and follow-up of PTI services, most repairers would be forced to purchase the PTI-Adaptor in order to effectively compete in this market. Other conventional test equipment can therefore not be considered as a potential substitute for the PTI-Adaptor. 
A further delineation per vehicle type (light and heavy vehicles), per customer type (OEM vs. IAM) or per high-end vs. low-end products as considered by the Commission does not seem to be appropriate in this case.
ab) Upstream market for processed specifications
Provided that there is a separate market for test equipment that is able to test electronic safety systems of a vehicle, the upstream market of the relevant input would be confined to the processed specifications only.

For a test equipment manufacturer wishing to produce test equipment that is able to test the functionality and performance of electronic safety components in the same way as the PTI-Adaptor, the processed specifications constitute the essential raw material for such test equipment. Retrieving – unprocessed – specifications directly from vehicle manufacturers – and not from FSD – would render it almost impossible for test equipment manufacturers to produce competing PTI test equipment for electronic safety systems (see above section C.IV.):

· In particular, test equipment manufacturers would hardly be able to finance the creation, processing, examination and provision of specifications in the same way as FSD.
· Even if they were able to finance such process, they would have to cope with the competitive disadvantage due the fact that FSD is publicly funded.

· Finally, the processing of specifications by different test equipment manufacturers would run the risk of divergent results and lead to different methods and results regarding the testing of electronic safety components.
ac) Dominance

FSD is likely to be considered dominant in the market for test equipment that is able to test electronic safety systems of a vehicle due to the fact that FSD is the only source of information (i.e. the processed specifications) necessary to develop such a tool.
d) Objective necessity of the input
In examining whether a refusal to supply deserves its priority attention, the Commission will consider whether the supply of the refused input is objectively necessary for operators to be able to compete effectively on the market. This does not mean that, without the refused input, no competitor could ever enter or survive on the downstream market. Rather, an input is indispensable where there is no actual or potential substitute on which competitors in the downstream market could rely so as to counter – at least in the long-term – the negative consequences of the refusal. In this regard, the Commission will normally make an assessment of whether competitors could effectively duplicate the input produced by the dominant undertaking in the foreseeable future. The notion of duplication means the creation of an alternative source of efficient supply that is capable of allowing competitors to exert a competitive constraint on the dominant undertaking in the downstream market.

Against this background, there are good arguments to support the view that processed specifications are objectively necessary in order to effectively compete on the downstream market for PTI test equipment (as defined above).
Test equipment that does not incorporate processed specifications is not able to test the functionality and performance of electronic safety systems in the same way as the competing PTI-Adaptor. E.g. such test equipment would not be able to retrieve information about which control units are assembled in a specific vehicle. Accordingly, any test result produced by such test equipment would not have the same reliability as if produced by the PTI-Adaptor.

As a result, test equipment manufacturers would not be able to effectively compete in the market for such test equipment due to the fact that their customers such as repairers would prefer to purchase the PTI-Adaptor in order to offer a reliable preparation and follow-up of PTI services. Such services are a frequent and important element of servicing a car, which consumers would expect a repairer to perform prior to having their car undergo PTI. For the same reason, also customers like technical inspection authorities and officially-recognized testing facilities would refrain from purchasing conventional test equipment that does not incorporate processed specifications.
In addition, an actual or potential substitute on which test equipment manufactures in the downstream market could rely does not exit. To the contrary, vehicle suppliers are the only source of the specifications. For this reason, the German legislator obliged all vehicle suppliers in Germany to provide the specifications to FSD. 
With a view to technical information, the Commission has previously confirmed that the vehicle supplier is the only source able to provide repairers with the full scope of technical repair information that they need in an accessible form.
 If sufficient technical information is not provided, independent operators in the respective market for maintenance and repair services cannot effectively compete with the distribution network of the respective vehicle supplier. This would mean an impediment to inter-brand competition in the market for parts suitable for vehicles of the respective brand.
Against this background, licensing the specifications directly from vehicle suppliers is also unlikely to constitute a sufficient substitute for the following reasons already mentioned above under C.IV.:
· Licensing specifications directly from a multitude of vehicle suppliers requires substantial economic investments which a test equipment manufacturer is hardly able to make.

· In addition, specifications need to be processed and standardised in order to use them for the servicing of a vehicle. However, processing specifications by different test equipment manufacturers potentially leads to diverging standards that might result in different outcomes. FSD was founded precisely in order to avoid such variations.
· Even if test equipment manufacturers were able to license specifications directly from vehicle suppliers, they would still be under a serious competitive disadvantage to FSD. This is due to the fact that FSD is funded with public money that is granted for every PTI test carried out in Germany (EUR 1 per PTI).
· Ultimately, also "technical information" as defined by the Supplementary Guidelines to the new MVBER
 and supplemented by Euro 5/6-Regulation does not robustly enough cover all specifications that are necessary for PTI (see above section C.IV.).
e) Elimination of effective competition

If the requirements set out above are fulfilled, the Commission considers that a dominant undertaking's refusal to supply is generally liable to eliminate, immediately or over time, effective competition in the downstream market. The likelihood of effective competition being eliminated is generally greater the higher the market share of the dominant undertaking in the downstream market. The Commission also discusses whether any refusal to supply would be likely to have an adverse effect on consumer welfare.
 Specifically, it says that it would look to see whether the refusal to supply would result in innovative products not being brought to the market or follow-on innovation being stifled.

Whether the refusal to supply is liable to eliminate effective competition in the downstream market for PTI test equipment mainly depends on the definition of the relevant market. Effective competition is likely eliminated if it is possible to limit the market to PTI test equipment for electronic safety systems. On a wider market that also includes other test equipment it would be questionable whether effective competition is actually eliminated. 
As pointed out above, it is likely that a competition authority would consider a separate market for test equipment that is able to test electronic safety systems of a vehicle. Based on this definition, test equipment manufacturers are currently only able to offer the hardware based on the blueprint-license. They are not able to offer PTI test equipment for electronic safety systems so that FSD's distribution practice is not exposed to competition. 
f) Consumer harm

In examining the likely impact of a refusal to supply on consumer welfare, the Commission will examine whether, for consumers, the likely negative consequences of the refusal to supply in the relevant market outweigh over time the negative consequences of imposing an obligation to supply. If they do, the Commission will normally pursue the case.

The Commission considers that consumer harm may, for instance, arise where the competitors that the dominant undertaking forecloses are, as a result of the refusal, prevented from bringing innovative goods or services to market and/or where follow-on innovation is likely to be stifled. This may be particularly the case if the undertaking which requests supply does not intend to limit itself essentially to duplicating the goods or services already offered by the dominant undertaking on the downstream market, but intends to produce new or improved goods or services for which there is a potential consumer demand or is likely to contribute to technical development.

The refusal to license processed specifications to test equipment manufacturers is likely to lead to consumer harm. With access to processed specifications, test equipment manufacturers would be able to develop qualitatively and technically equivalent – or even better – tools to the PTI-Adaptor, thereby enhancing technical development in the market.  Against this background, the lack of access to processed specifications by the test equipment manufacturers harms their customers in a twofold way:

· Due to competition in terms of quality and service, customers like technical inspection authorities, officially-recognized testing facilities and repairers would be able to choose between different products that compete with FSD's PTI-Adaptor.
· In addition, such competing products will likely be offered at a lower price due to enhanced price competition in the respective market.
As a consequence, also end-customers (owner of vehicles) will likely benefit from a better service and a lower price that repairers are able to offer. This holds particularly true as preparing a  car for PTI and predicting the outcome of the PTI is a frequent and important element of servicing a car, which consumers would expect a repair shop to offer. It is likely that the lack of such a service would make consumers change to other repairers offering these services.

g) No objective justification

The Commission will consider claims by the dominant undertaking that a refusal to supply is necessary to allow the dominant undertaking to realise an adequate return on the investments required to develop its input business, thus generating incentives to continue to invest in the future, taking the risk of failed projects into account. The Commission will also consider claims by the dominant undertaking that its own innovation will be negatively affected by the obligation to supply, or by the structural changes in the market conditions that imposing such an obligation will bring about, including the development of follow-on innovation by competitors.

However, when considering such claims, the Commission will ensure that such efficiencies are sufficient to guarantee that no net harm to consumers is likely to arise. In particular, it falls on the dominant undertaking to demonstrate any negative impact which an obligation to supply is likely to have on its own level of innovation. If a dominant undertaking has previously supplied the input in question, this can be relevant for the assessment of any claim that the refusal to supply is justified on efficiency grounds.

With a view to the present case, FSD could try to claim the following justifications:

· Only the blueprint-license guarantees test results that correspond to the results of the PTI-Adaptor. Competitive hardware solutions include the risk of deviating results. In order to ensure that electronic safety systems are working reliably, it is necessary to use a hardware solution that is based on the blueprint-license.
You pointed out that test equipment manufacturers are able to develop qualitatively and technically equivalent tools that would lead to corresponding results during a test. Against this background, FSD will unlikely be able to forward the argument of missing reliability.

· Also, FSD is unlikely able to argue that the licensing of only the processed specifications will have a negative impact on FSD's level of innovation. On the contrary, by licensing the processed specifications also to test equipment manufacturers, FSD would enable such manufacturers to effectively compete with their own hardware and software solutions. This in turn would motivate FSD to continue to improve its own software solutions.

· As FSD is ultimately financed by the state, they will unlikely be able to claim that an adequate return on the investments is required to develop the PTI-Adaptor. Also, as FSD is a non-profit organisation, it is unlikely that the incentive to invest in the future would be negatively affected.
· Finally, FSD could argue that it is only obliged to provide processed specifications to third parties that are expressly mentioned in the StVZO and that the relevant statute is conclusive in this regard. However, there are good arguments to support the view that there is a legal loophole. Due to this loophole it remains unclear whether FSD is free to provide processed specifications to third parties that are not listed in Annex VIIIe (see above, section D.I.1.).
3. Specifications as a technical standard
As pointed out above, processed specifications may be seen as objectively necessary to develop test equipment that is comparable to the PTI-Adaptor. Similarly, processed specifications are likely to constitute a “technical standard”. This standard needs to be considered in order to offer test equipment that complies with statutory requirements for PTI services and that is able to deliver a reliable preparation and follow-up of such services.
For standardisation agreements, the European Commission has published guiding principles in its Horizontal Guidelines.
 In these guidelines, standardisation agreements are defined as having

“as their primary objective the definition of technical or quality requirements with which current or future products, production processes, services or methods may comply). Standardisation agreements can cover various issues, such as standardisation of different grades or sizes of a particular product or technical specifications in product or services markets where compatibility and interoperability with other products or systems is essential.” (Emphasis added)
Based on the information provided by the vehicle supplier to FSD, FSD has developed such technical specifications that determine the method of how PTIs are processed. These specifications are provided by different vehicle suppliers and processed by one entity (FSD) in order to develop a standardized testing method for electronic safety components for all newly registered vehicles. As this testing method is required by law, all technical inspection authorities will apply it. Therefore, it will become a technical standard at least for technical inspection authorities. 

Provided that also repairers do not have alternative choices in order to offer a reliable preparation and follow-up of PTI services, this testing method will also become a technical standard for them. In turn, test equipment manufacturers will have to rely on this standard in order to offer test equipment that allows a reliable preparation and follow-up of PTI services.
In its Horizontal Guidelines, the Commission explains that

“standard-setting can give rise to restrictive effects on competition by potentially restricting price competition and limiting or controlling production, markets, innovation or technical development. This can occur through three main channels, namely reduction in price competition, foreclosure of innovative technologies and exclusion of, or discrimination against, certain companies by prevention of effective access to the standard.” (Emphasis added)
As pointed out above, FSD is likely to eliminate effective competition on the market for PTI test equipment [section D.I.2.e)] by refusing to provide access to this standard (i.e. the processed specifications). According to the Commission, such standards will normally not restrict competition within the meaning of Article 101(1) TFEU if access to the standard is provided on fair, reasonable and non-discriminatory terms.
 To date, these rules have not been implemented by FSD due to the fact that it is not possible to merely purchase a license for the processed specifications that were developed by FSD. As a result, FSD is also likely to violate Article 101(1) TFEU due to the fact that it restricts access to a technical standard.
4. Access to technical information

The Commission has confirmed that independent operators are entitled to access technical information for their own use. In its “Supplementary Guidelines” to the MVBER
 the Commission has also clarified that the right to access technical information is not only enjoyed by independent repairers, but by independent operators in general. In this context, independent operators also include manufacturers of repair equipment or tools.

However, the definition of specifications as defined by the Specifications-Directive [see above section D.II.1.a)] is not identical with the definition of technical information as provide by the MVBER and the Euro 5/6-Regulation. For example, certain VIN related data – such as the information which control unit is assembled in a specific vehicle – does not form part of technical information. This is confirmed by the fact that the Specifications-Directive – although mentioning the term "technical information" – provides for an independent definition of the term "specifications" without referring to the term "technical information".

As a result, test equipment manufacturers are not able to enforce their right to access technical information in order to be provided with processed specifications.

II. Assessment of FSD's distribution practice in light of its legal mandate
As described above, FSD has developed the PTI-Adaptor based on specifications provided by vehicle suppliers. Whereas FSD is not directly distributing this tool, it allows its customers to manufacture the hardware of the PTI-Adapter based on a blueprint-license and licenses the software for the PTI-Adaptor to customers like technical inspection authorities and officially-recognized testing facilities.
This practice is not covered by FSD's legal mandate (below section 1.). Based on this result, section 2 describes potential legal consequences.
1. FSD's legal mandate (Road Traffic Regulations)
FSD is exceeding its legal mandate 
· by developing hardware and software solutions for electronic safety systems and

· by licensing the software and a blue-print license that allows to produce the hardware of the PTI-Adaptor.
More specifically, FSD is not allowed to use the fees paid by the technical inspection authorities and control organisations for these activities. 
At the same time, FSD is not allowed to act with the aim to generate profits. Any profits generated nonetheless are earmarked for purposes other than the distribution of hardware and software licenses. It follows that also FSD's shareholders are not allowed to use fees or generated profits for their own purposes.
This result is based on an analysis of the relevant sections of the law, in particular:

· Section 4.1 of Annex VIIIe StVZO – below a)
· Section 4.2 of Annex VIIIe StVZO – below b)
· The official explanation regarding the 47th Regulation for the Amendment of Traffic Regulation ("Printed Matter 843/11") – below c)
· The Specifications-Directive – below d) – and
· Section 6 para 1 no 2 letter l German Road Traffic Act – below e).
a) Section 4.1 of Annex VIIIe StVZO
The key provision defining the scope of FSD's activity is section 4.1 of Annex VIIIe StVZO. It reads as follows:

"4
Central Entity for the creation, processing, examination and provision of specifications

4.1
To this end, technical inspection authorities and officially recognised control organisations are responsible and operate the central entity, which is located in the Federal Republic of Germany. (…)"
Section 4.1 does not expressly allow FSD to develop and distribute diagnostic tools such as the PTI-Adaptor. Rather, the wording "to this end" at the beginning of section 4.1 indicates that the central entity was established for the purpose described in the headline, i.e. for the purpose of creation, processing, examination and provision of specifications. This wording does not cover FSD's current distribution practice due to the fact that the "provision of specifications" does not correspond to the licensing of software (FSD.PTI 21) and hardware (blueprint-license).
This is confirmed by section 2 of Annex VIIIe that defines how FSD has to handle specifications provided by vehicle suppliers:

"2.1 (…) For the performance of HU and SP, the central entity processes specifications that are provided by manufacturers and importers.

2.2 In addition, FSD will develop and process specifications in consultation with manufacturers and importers, if there are no specifications or only insufficient specifications available." (Emphasis added)
First, these sections only cover activities like "processing" and "developing", but they do not mention the activity of distributing something. Second, the term "specifications" does not resemble to a license on hardware or software. Rather, the term "specifications" comprises "system data" and "test data" for the proper implementation of general inspections (HU) and safety inspections (SP).
 These terms are further defined by section 2.1.1 and 2.1.2 of the Specifications-Directive:

"System data are specifications for electronically controlled vehicle systems that are safety related and environmentally relevant. These specifications refer to safety related parts and systems with electronic components installed within the respective individual vehicle for which the inspection regarding the compliance with system data is mandatory according to Annex VIIIa StVZO (installation information [as defined in section 2.2 of the same directive]). The same applies to test methods for these vehicle systems. System data also comprise information about the inspection of such parts and systems via the electronic vehicle interface."
"Test data are specifications of manufacturers or importers for non-electronically controlled vehicle systems; for example, pressure values or wear limits that are safety or environmentally relevant."
Based on these definitions, it follows that the term "specifications" only refers to data for electronically and non-electronically controlled vehicle systems, but not to test equipment such as the PTI-Adaptor or even its hardware and software components. Consequently, also FSD's activity – which is described as "creation, processing, examination and provision" of specifications – does not refer to test equipment, but only to specifications.
b) Section 4.2 of Annex VIIIe StVZO
According to Section 4.2 of Annex VIIIe StVZO, FSD must operate as a non-profit organisation:

"The central entity is not allowed to operate a business that is directed at generating profits. Generated profits are earmarked and must be used for the continuous development of periodical technical inspections of vehicles."
It follows that FSD is not allowed to act with the aim to generate profits. However, any profits generated nonetheless are earmarked and must not be used for any other purpose than described in section 4.2, which is the continuous development of periodical technical inspections of vehicles. Although this purpose is broadly formulated, section 4.2 only allows for the "development" of PTI. In addition, section 4.2 must be interpreted in light of the headline to section 4, which limits FSD's activity to the creation, processing, examination and provision of specifications. Therefore, it seems likely that the wording "development of periodical technical inspections" was only used to summarise what the headline already expressed in detail. If this holds true, also section 4.2 would prohibit FSD to actually distribute hardware and software licenses. In addition, also FSD's shareholders would not be allowed to use fees or generated profits for their own purposes.
c) Printed Matter 843/11
In its Printed Matter 843/11 dated 21 December 2011, the Federal Council has published an official explanation regarding the 47th Regulation for the Amendment of Traffic Regulation
 ("Printed Matter 843/11"), including an explanation of Annex VIIIe StVZO. This explanation reads as follows:
"The inspection based on system data (…) was implemented by the 41th Regulation for the Amendment of Traffic Regulation (…). The processing and provision of system data, which are mainly based on corresponding information of the vehicle manufacturers and vehicle importers, is made by the central entity, which is carried by technical inspection authorities and control organisations (…).

For this reason, the assignment of tasks by the regulatory authority based on the aforementioned statutory authorization is directed to the central entity, which finances its entire expenditures (operating expenses) from the fees paid by the technical inspection authorities and control organisations to it (…). The additional fee in the amount of EUR 1.00 for each general inspection paid by the vehicle owner is earmarked. The collected fees may only be used for

· The processing/preparation of inspection specifications,

· Updating of the inspection technologies,

· Improving quality and efficiency of the general inspection,

· Creating statistics concerning failings detected during the general inspection in order to derive from these statistics improvements which relate to the investigated vehicles as well as to the inspection regulations,

· Preparation of driving performance statistics in order to carry out special transport infrastructure measures for enhancing the road safety,

· In individual cases, targeted investigation of the equipment of vehicles heavily damaged during an accident and with driver assistance systems in order to identify the potential to reduce accidents.

· Fortschreibung der Prüftechnologien,

· Effizienz- und Qualitätssteigerung der HU,.

Funds made available to the central entity by fees (charges) directly and indirectly help to improve the 'technical' and general road safety. The regulatory authority is obliged to define the central entity's tasks and to sufficiently control the targeted and duly administration of fees (charges)." (Emphasis added)
Similar to section 4 of Annex VIIIe StVZO, Printed Matter 843/11 does not refer to the distribution of test equipment, hardware or software. As highlighted above, the tasks assigned to FSD only amount to the processing and provision of specifications. This is also made clear in the Printed Matter 843/11 by stating that

8. FSD finances its entire expenditures from the fees provided by technical inspection authorities and control organisations and
9. that these fees are earmarked to be used for a limited number of purposes. The limitation of purposes is illustrated by the word "only". 
These purposes do not comprise the licensing of software and hardware as currently offered by FSD. This also holds true for purposes such as "Updating of the inspection technologies" or "Improving quality and efficiency of the general inspection", which are formulated in a more general manner. In particular, inspection technologies are not updated by the distribution of test equipment or the licensing of hardware and software, but by internally developing such technologies. Similarly, such distribution practice does not help to further improve the quality and efficiency of general inspections.
In summary, the regulatory authority did not intend to allow FSD to use the fees paid by the technical inspection authorities and control organisations for the distribution of software and hardware.
d) Specifications-Directive

Also the Specifications-Directive does not expressly allow FSD to continue its current distribution practice. Rather, it only defines various terms such as "specifications", "system data" and "test data" and determines the procedure and the form in which data have to be provided. Therefore, it does not provide for a basis for the licensing of software and hardware.
e) Section 6 para 1 no 2 letter l German Road Traffic Act

Section 6 para 1 no 2 letter l German Road Traffic Act ("StVG") authorises the BMVBS
to enact regulations with the consent of the Federal Council about the inspection of vehicles, in particular about the nature, extent, content, location and intervals of regular inspections and tests (…) as well as requirements relative to inspection bodies and specialised staff (…) including requirements relative to a central entity (…) for the examination of the practicability of test specifications or their preparation (…). (Emphasis added)
This section, which is the legal basis in particular for Annex VIIIe StVZO, only refers to the examination and preparation of specifications. It does not include any reference to the development and distribution of diagnostic tools. Consequently, any provisions enacted on the basis of this section and referring to the development and distribution of diagnostic tools would lack its legal basis. However, as all provisions mentioned above seem to remain within the definition of section 6 para 1 no 2 letter l StVG so that potential consequences of such transgression can be left open.
2. Legal consequences

a) State liability law

German law generally provides for the possibility of a public liability provided that legal provisions do not comply with superior law.
 Legal consequences comprise damages, compensation, elimination of consequences, omission of certain acts and reimbursement.

As pointed out above, the facts provided to us suggest that FSD is transgressing its legal mandate and is therefore likely to violate EU competition law. However, the law itself does not provide for the possibility of such restriction of competition. On the contrary, Road Traffic Regulations do not allow FSD to use the fees paid by the technical inspection authorities and control organisations for its current distribution practice. Therefore, the law on state liability for legislative acts is not applicable in the present case.
b) Violation of supervisory duties by the state

FSD is subject to oversight by specific authorities. Insofar as FSD's current distribution practice is not covered by its legal mandate, the competent authority is able to take the necessary measures to ensure that FSD complies with its legal mandate.

However, such measures are only applied within the discretion of the authority. In addition, such measures must be in the public interest. Therefore, a right to claim the intervention of the competent authority can hardly be established.
According to section 5 of Annex VIIIe, FSD is subject to oversight by 

· all competent higher regional authorities or
· entities designated by them or

· entities competent according to state law (Landesrecht).
This respective supervisory body is itself able to investigate or to investigate through an advisory council (as defined in section 6 of Annex VIIIe), whether all requirements established by Annex VIIIe or other duties assigned to FSD by law are met.

In order to ask for an intervention of the competent supervisory body, we recommend to first approach the Saxon State Ministry for Economic Affairs, Labour and Transport for the following reasons:

· Although the oversight has not yet been transferred to this ministry,
 the fact that also FSD is located in this State suggests that the competent authority is located in the Free State of Saxony.

· Up to date, the Saxon State Ministry for Economic Affairs, Labour and Transport has not yet published an ordinance regulating the allocation of the responsibility to oversee FSD. Due to section 15 of the Saxon Act on Competence regarding Road Traffic, it is likely that the State Office for Traffic and Transport as higher administrative authority will be responsible.

· However, even if this State Office is competent in the end, it will likely forward any requests from EGEA to the State Ministry first in order to verify its responsibility. In order to safe time, we therefore recommend to directly approach the Saxon State Ministry for Economic Affairs, Labour and Transport.
E. Potential Further Steps and Recommendation
I. Letter to FSD

Before filing a complaint to the German Federal Cartel Office (“FCO”) or taking legal action, we recommend to request access to the processed specifications from FSD and to ask FSD to comply with its legal mandate. Such a letter should focus on the antitrust law implications and the implications derived Road Traffic Regulation.
II. Administrative complaint

Provided that FSD is not sufficiently reacting to an informal letter, EGEA could approach the Saxon State Ministry for Economic Affairs, Labour and Transport to ask for an injunction. Although there are good arguments to require such injunction, any measures taken are at the discretion of the competent authority.

III. Complaint to competition authorities

By filing a complaint to the German Federal Cartel Office ("FCO"), competition authorities in other countries or to the European Commission, EGEA could point to the restriction of competition to the detriment of test equipment manufacturers that violates German and EU antitrust law. The competition authority may then require FSD to stop the infringement by way of a termination order.

The FCO is able to exercise discretion in taking up a case, i.e. it is able to decide which behaviour it considers to have such a significant effect on competition that it decides to intervene. As its resources are limited, the FCO also considers the size of the market that is affected by a restraint of competition. The same holds true for the EU Commission. In order to influence this discretion in the interest of EGEA, it would be necessary to demonstrate that the four conditions listed in the summary under section A.I. are fulfilled.
IV. Legal action

Starting a legal action before a German court offers another possibility to force FSD to merely licence the processed specifications. The level of market effect to be established is lower. Nonetheless, a certain effect in the market has to be shown in order to prove that FSD is violating antitrust law. In addition, the other conditions listed in the summary under section A.I. would also have to be demonstrated. 

As a result, we consider the chances of a successful legal action to be slightly higher than with a complaint to the FCO. However, we should point out that overall costs may also be higher, and that there is a risk of having to pay the costs of legal proceedings.
***

Osborne Clarke 
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� 	Horizontal Guidelines, para. 264.


� 	Horizontal Guidelines, para. 283.
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� 	Regarding public liability, there is a special claim for breach of official duty which is established in section 839 of the German Civil Code in conjunction with Article 34 of the German Constitution.


� 	According to the Official Statement of Reasons to Annex VIIIe (VkBl. 2012, p. 414), the oversight can be transferred from all competent higher regional authorities to the Free State of Saxony, in particular to the Saxon State Ministry for Economic Affairs, Labour and Transport. However, such transfer has not been taken place yet. This was confirmed by the Saxon State Ministry for Economic Affairs, Labour and Transport by email of 4 April 2013.





�Herr Hahn, bitte schicken Sie uns zu diesem Thema noch das Interview mit Hr. Bönninger zu, welches im Kfz-Betrieb (?) abgedruckt ist.


�Anmerkung: Wir haben verstanden, dass derzeit an einer Lösung gearbeitet wird, die dieses Problem möglicherweise behebt. Da derzeit allerdings noch unklar ist, ob und wann dieses Lösung kommt und wie sie ausgestaltet sein wird, schlagen wir vor, hierauf an dieser Stelle nicht weiter einzugehen.


�Im Rahmen unseres letzten Treffens hat Herr Hahn die Zahl EUR 600.000 genannt. Es wäre hilfreich, wenn wir über die Höhe der Kosten noch genauere Angaben erhalten könnten (Wie viel muss wofür gezahlt werden etc.), um zu belegen, dass der Bezug der Vorgaben von den Herstellern keine wirtschaftlich gangbare Alternative darstellt.


�Soweit an dieser Stelle Unsicherheit besteht, inwieweit Euro5 die gewünschten Vorgaben nun enthält oder nicht, kann dieser letzte Bulletpoint auch gestrichen werden, da wir die Argumentation an dieser Stelle wie besprochen umgestellt haben.


�Frau Gotzen, bitte geben Sie uns Bescheid, soweit Sie an dieser Stelle eine andere Übersetzung bevorzugen würden.





osborneclarke.de
Page 1 of 42

1465764_1
osborneclarke.de
Page 3 of 42

1465764_1

